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>> The authors have written 
frequently on how physicians 

are exposed to liability and tactics 
to reduce exposure. Most often, we 
cover medical malpractice and asset 
protection planning. In this article, 
we address a growing area of liability 
for all employers, including medical 
practices—exposure to employees for 
failings in the practice’s qualified retire-
ment plan. We provide an overview of 
the risk itself, the parties involved in 
plan administration and a few tactics 
to manage risks. 

2018: THE YEAR OF QUALIFIED 
RETIREMENT PLAN (QRP) 
LIABILITY

During 2018 many medical prac-
tices became aware of a dangerous 
issue lurking in their retirement plans. 
Perhaps this is because many well-
known companies and even universi-
ties, such as those in the following 
examples, faced significant lawsuits for 
their alleged failings in this area.  

• General Electric 401(k) partici-
pants sued over poor-performing 
GE Asset Management funds. 
The lawsuit alleges that five 
funds managed by GE Asset 
Management, during the class 
period of January 1, 2011 through 
June 30, 2016, caused harm to plan 
participants due to underperfor-
mance.

• A Novitex 401(k) plan partici-

pant sued over alleged fiduciary 
breaches, among other claims. 
The suit accuses Novitex of fail-
ing to fully disclose the expenses 
and risks of the plan’s investment 
options to participants, permit-
ting “unreasonable expenses” to 
be charged to participants for plan 
administration.

• A plaintiff in the Gucci America, 
Inc. Retirement and Savings Plan 
accused the plan sponsor and its 
benefits committee of breaching 
fiduciary duties, including charg-
ing excessive administrative and 
investment fees to plan partici-
pants and by “selecting and retain-
ing opaque, high-cost, and poor-
performing investments instead of 
other available and more prudent 
alternative investments.”

• The University of Chicago agreed 
to pay $6.5 million to settle a class 
action alleging that it failed its fidu-
ciary duty to employees in ways 
that forced them to pay excessive 
fees in their retirement plan.

Note that in all these examples the 
employer was named in the lawsuit 
or paid the settlement. This is funda-
mental to understand because, as the 
employer, the company/university/
medical practice already has an inher-
ent fiduciary duty to its employees. It 
must manage their QRP, putting the 
employees’ best interests first, which 
includes how it chooses the firm to 

run the plan and how they periodically 
review those services.

A business is exposed to many risks. 
Often, these risks can be offset through 
development of best practices and use 
of tools such as insurance. A retire-
ment plan is no different. Ensuring 
that you have a detailed process is an 
important step in limiting the potential 
liability to which the business owner, 
trustees, and underlying investment 
committee are exposed. It is important 
to know your role as a fiduciary to the 
employees of your company. 

The liability for a breach of your 
fiduciary role in managing the plan 
can be substantial. According to the 
Employee Retirement Income Security 
Act (ERISA) Section 409, “any person 
who is a fiduciary with respect to a plan 
who breaches any of the responsibili-
ties, obligations or duties imposed upon 
fiduciaries by this title shall be personal-
ly liable to make good to such plan any 
losses to the plan resulting from each 
such breach, and to restore to such plan 
any profits of such fiduciary which have 
been made through use of assets of the 
plan by the fiduciary.” 

A civil action may be brought by a 
participant or beneficiary, or by anoth-
er fiduciary. Even if a trustee delegates 
some of his or her fiduciary duties to 
others, the trustee is not completely 
relieved of fiduciary responsibilities 
because the trustee is obligated to 
monitor the performance of those to 
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whom the duties have been delegated.  

QRP MANAGEMENT 101
These are the key players involved in the ongoing man-

agement of a qualified plan:

Plan Sponsor/Trustee/Retirement Plan Committee
In a dermatology practice, the plan sponsor is typically the 

medical practice itself, the trustee(s) are one or more of the 
owners of the practice, and every practice will have a retire-
ment committee, even if it is just one individual. To identify 
these parties, one should refer to the retirement plan’s Plan 
Document or Summary Plan Document (SPD).  

As fiduciaries under the Plan, the primary responsibilities 
of these parties are to:

1. Provide sufficient asset classes with different and dis-
tinct risk/return profiles so each participant can judi-
ciously diversify his/her account.

2. Prudently select investment options.
3. Control and account for all investment, recordkeeping, 

and administrative expenses associated with the Plan.
4. Monitor and supervise all service vendors and invest-

ment options.
5. Prepare and maintain an investment policy statement.
6. Avoid prohibited transactions and conflicts of interest.

Investment Consultant/Advisor
In plans following best practices, the Retirement Plan 

Committee (the “Committee”) retains an objective, third-
party Consultant/Advisor (the “Advisor”) to assist the 
Committee in managing the overall investment process. 
The Advisor will be responsible for guiding the Committee 
through a disciplined and rigorous investment process to 
enable the Committee to meet the fiduciary responsibilities 
outlined above. The specific duties and responsibilities of 
the Advisor are to:

1. Advise the Committee about the selection of asset 
classes.

2. Recommend Investment Managers for each asset class 
and monitor their performance.

3. Provide the Committee with quarterly reports.
4. Communicate with the Committee at least annually 

to review the IPS objectives and to evaluate the perfor-
mance of Plan investment options with these objectives.

5. Handle plan participant enrollment and education.

Record Keeper and Third-Party Administrator (TPA)
The record keeper and TPA is responsible for maintaining 

individual account balances, including these specific duties: 
1. Maintain, update, and reconcile individual account bal-

ances.

2. Process contributions, distributions, investment elec-
tion changes, and transfers.

3. Create and distribute quarterly plan and participant 
statements.

4. Complete annual compliance testing and reporting.
5. Provide an interface between Plan and Custodian.

Custodian
Custodians are responsible for the safekeeping of the 

Plan’s assets. The specific duties and responsibilities of the 
custodian are:

1. Maintain separate accounts by legal registration.
2. Value the holdings.
3. Collect all income and dividends owed to the Plan.
4. Settle all transactions (buy-sell orders).
5. Provide monthly reports that detail transactions, cash 

flows, securities held and their current value, and 
change in value of each security and the overall portfo-
lio since the previous report.

HOW TO REDUCE YOUR PRACTICE’S LIABILITY
A dermatology practice should consider various means of 

limiting personal exposure for claimed breaches of fiduciary 
duty. Aside from establishing robust procedural prudence, 
here are other approaches to help mitigate fiduciary liability:

• Secure fiduciary liability insurance to cover losses from 
the acts or omissions of plan fiduciaries. (This doesn’t 
cover fraudulent acts and doesn’t satisfy ERISA bond-
ing requirements.) This coverage is different than the 
required fidelity bond in that it protects only the retire-
ment plan. Fidelity bonds permit recourse by the insur-
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er against a trustee who engages in 
a breach of fiduciary duty.

• Delegate responsibility for invest-
ment decisions to an investment 
manager. This can be accom-
plished through a 3(21) co-fidu-
ciary role or the 3(38) designation 
which provides sole discretionary 
decision making to a third-party 
investment manager. 

 A 3(21) Investment Advisor 
works with the trustees of the 
plan to recommend the invest-
ment lineup for the plan but 
doesn’t have discretion over 
plan investments. If you prefer 
to maintain control of your 
plan’s investments, you would 
want to work with a 3(21) 
advisor.

 If your goal is to fully limit your 
fiduciary liability, choose a 3(38) 
Investment Advisor, who will 
have discretion and authority 
to manage the fund lineup.

• Allocate certain duties to others 
in accordance with plan proce-
dures so that the scope of the 
trustees’ duties is reduced.  For 
example, an individual who is 
not a trustee may be designated 
as a fiduciary responsible for the 
participant loan program. (This is 
typically accomplished through 
an investment committee.)

• Allow participants to make their 
own investment decisions. If par-
ticipant investment direction is 
implemented in accordance with 
Section 404(c) of ERISA, the trust-
ees will be relieved of liability for 
the participant’s investment deci-
sions as to the participant’s own 

account. (ERISA Section 404(c) 
requires the plan to provide par-
ticipants a choice among at least 
three investment alternatives that 
are diversified and have materially 
different risk and return charac-
teristics.) 

• Conduct regular trustees’ meet-
ings, keep meeting minutes, and 
document the basis for any chang-
es made, particularly investment 
decisions and decisions concerning 
applications for participant loans.

CONCLUSION:  
HAVE YOUR QRP REVIEWED

It is imperative that you periodically 
have a third-party firm review and 
identify potential issues in your 401(k) 
plan, as this analysis can identify mate-
rial areas that are lacking. Establishing 
this process, in addition to the other 
actions recommended above, will help 
to reduce your personal liability for any 
potential breach of duty. 

Maintaining and reviewing key advi-
sory relationships that help your practice 
navigate the complex qualified retire-
ment plan world should provide some 
additional peace of mind. Most impor-
tantly, an audit of your plan through an 
independent benchmark study will allow 
you to better understand the fees you 
are paying and the services being offered 
to your employees. n
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code PRDERM at checkout.

David B. Mandell, JD, MBA, is an 
attorney, consultant and author of 
more than a dozen books for doctors, 
including Wealth Protection Planning 
for Dermatologists. He is a partner in the 
wealth management firm OJM Group 
(www.ojmgroup.com), where Adam 
Braunscheidel, CFP® is a Wealth Advisor. 
They can be reached at 877-656-4362 or 
mandell@ojmgroup.com.

Disclosure: OJM Group, LLC. (“OJM”) 
is an SEC registered investment adviser 
with its principal place of business in 
the State of Ohio. SEC registration does 
not constitute an endorsement of OJM 
by the SEC nor does it indicate that 
OJM has attained a particular level 
of skill or ability. OJM and its repre-
sentatives are in compliance with the 
current notice filing and registration 
requirements imposed upon registered 
investment advisers by those states in 
which OJM maintains clients. OJM may 
only transact business in those states 
in which it is registered or qualifies for 
an exemption or exclusion from regis-
tration requirements.  For information 
pertaining to the registration status of 
OJM, please contact OJM or refer to the 
Investment Adviser Public Disclosure 
web site www.adviserinfo.sec.gov. 

For additional information about OJM, 
including fees and services, send for our 
disclosure brochure as set forth on Form 
ADV using the contact information here-
in.  Please read the disclosure statement 
carefully before you invest or send money. 

 This article contains general informa-
tion that is not suitable for everyone.  
The information contained herein should 
not be construed as personalized legal or 
tax advice. There is no guarantee that 
the views and opinions expressed in this 
article will be appropriate for your par-
ticular circumstances. Tax law changes 
frequently, accordingly information pre-
sented herein is subject to change with-
out notice. You should seek professional 
tax and legal advice before implement-
ing any strategy discussed herein.

“  It is imperative that you periodically have a third-party firm 
review and identify potential issues in your 401(k) plan, as 
this analysis can identify material areas that are lacking.”


